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Joint response to the public consultation on the Swiss Federal Act on Corporate
Sustainability
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NOVA Centre for Business, Human Rights and the Environment &
Beyond Human Rights Compliance

1.  About us
The NOVA Centre on Business, Human Rights and Environment

The NOVA Centre on Business, Human Rights and Environment (NOVA BHRE) is a
multidisciplinary academic centre within the NOVA School of Law (Lisbon, Portugal). The main
goal of the NOVA BHRE is to contribute to fostering responsible and sustainable business
conduct in Europe and beyond that upholds respect for human rights, decent work and
environmental standards throughout global value chains.

Beyond Human Rights Compliance

Beyond Human Rights Compliance (Beyond) is a specialist advisory firm working at the
intersection of international law, human rights and responsible business. We draw on a global
network of legal experts, investigators and human rights specialists to support clients,
including governments, companies, investors, multi-stakeholder initiatives and international
organisations, to analyse and compare emerging legislative developments, draw lessons from
implementation, navigate human rights risks and impacts, and respond to the rapidly evolving
human rights and environmental due diligence landscape.

Authors

This submission was authored by Claire Bright, Gabriel Araujo, Anais Tobalagba, Luiza
Rocha, Maria Miguel Oliveira da Silva, Brent Petterson and Maria Kaizeler.

2. Preliminary remarks

The NOVA BHRE and Beyond Human Rights Compliance (Beyond) welcome the opportunity
to contribute to the Swiss Federal Council's public consultation on the Federal Act on
Corporate Sustainability (Loi fédérale sur la gestion durable des entreprises), hereinafter "the
Proposal", the indirect counter-proposal to the popular initiative "Pour des grandes entreprises
responsables — pour la protection de I'étre humain et de I'environnement".
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The Federal Council has invited cantons, political parties, business associations, and other
interested parties to submit their views on the Avant-projet' and its accompanying Explanatory
Report.?
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As organizations dedicated to advancing legal and policy work in corporate sustainability, this
analysis assesses the degree of coherence between the proposed framework and the EU
legislation and international standards, while examining its capacity to ensure legal certainty
and provide effective protection for rightholders across global value chains.

3. Feedback on the Legislative Proposal by the Swiss Government (Federal
Council) on Corporate Sustainability

3.1. Personal Scope of Due Diligence Obligations

Under Article 4 of the Proposal, due diligence obligations apply to Swiss companies that,
together with the companies they control, either (i) employ more than 5,000 full-time
employees and generate worldwide turnover exceeding CHF 1.5 billion, or (ii) generate more
than CHF 75 million in licensing or franchise revenues and more than CHF 275 million in
worldwide turnover under arrangements that ensure a common identity, business model, and
commercial methods.?

The Proposal also applies to certain foreign companies that meet equivalent turnover or
licensing thresholds on the Swiss market, without being subject to a separate employee
threshold.

The proposed scope closely mirrors that of the revised CSDDD, which applies to EU
companies with more than 5,000 employees and EUR 1.5 billion worldwide turnover, as well
as non-EU companies generating more than EUR 1.5 billion turnover in the EU. However, an

' Federal Council of Switzerland, Federal Act on Corporate Sustainability (Loi fédérale sur la gestion
durable des entreprises), Avant-projet, 2026.

2 Federal Council of Switzerland, Contre-projet indirect (Loi fédérale sur la gestion durable des
entreprises) a l'initiative populaire "Pour des grandes entreprises responsables — pour la protection de
I'étre humain et de I'environnement": Ouverture de la procédure de consultation, Rapport explicatif,
2026.

3 Federal Act on Corporate Sustainability, Art. 4(1): "Les entreprises suisses doivent respecter en
Suisse et a I'étranger les devoirs de diligence internationalement reconnus et garantis par des
dispositions internationales visant la sauvegarde des droits de I'nomme et la protection de
l'environnement contraignantes pour la Suisse lorsque, au cours de deux exercices successifs,
conjointement avec les entreprises suisses ou étrangéres qu'elles contrdlent, elles remplissent I'une
des conditions suivantes: a. un effectif de plus de 5000 emplois a plein temps en moyenne annuelle et
un chiffre d'affaires de plus de 1500 millions de francs dans le monde; b. des revenus de contrats de
licence ou de franchise de plus de 75 millions de francs et un chiffre d'affaires de plus de 275 millions
de francs dans le monde réalisés avec des entreprises tierces indépendantes, pour autant que ces
contrats garantissent une identité et un modeéle d'affaires communs, et I'application de méthodes
commerciales uniformes”.
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important difference remains. Whereas the CSDDD measures turnover across the EU internal
market as a whole, the Proposal requires non-Swiss companies to generate CHF 1.5 billion
turnover in Switzerland alone. As a result, the Swiss proposal is likely to capture a considerably
narrower group of foreign companies than the CSDDD captures at EU level.
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To enable an informed assessment of the Proposal, the Federal Council may wish to conduct
an impact assessment identifying the number and characteristics of third-country companies
that would fall within the proposed scope. Such an assessment would help determine whether
the proposed threshold effectively achieves its stated objective or inadvertently excludes a
significant proportion of companies operating on the Swiss market.

More fundamentally, both the Proposal and the revised CSDDD depart from the risk-based
approach reflected in international standards, including the UN Guiding Principles on Business
and Human Rights (UNGPs). Under the UNGPs, the responsibility to respect human rights
applies to all business enterprises regardless of size*, ownership structure, or place of
incorporation. While the scale of due diligence may vary according to the size and
circumstances of the enterprise, the scope and intensity of due diligence should be determined
primarily by the severity and likelihood of adverse impacts®.

This concern is particularly relevant in the Swiss context. Switzerland is the home of key
mining and refining actors and a major global hub for commodity trading, sectors widely
recognised as presenting heightened human rights and environmental risks. The OECD has
developed sector-specific due diligence guidance for mineral supply chains and other
commodity-related activities, while SECO has published guidance on implementing the
UNGPs in the commodity trading sector. NOVA BHRE and Beyond welcome the expansion
of sectorial due diligence obligation under Art. 964j-I of the Code of Obligations and the
Ordinance on Due Diligence and Transparency in relation to Minerals and Metals from
Confilict-Affected Areas and Child Labour beyond conflict minerals and child labour to include
broader human rights and environmental risks, and to companies that fall out of the scope of
article 4 if they offer goods and services for which there is reasonable suspicion of child labour
(article 39 of the proposal).Yet many commodity traders generate extremely high revenues
while employing relatively small workforces, often numbering only a few hundred employees
or fewer. By conditioning the application of the Proposal on a workforce threshold of more than
5,000 employees, or to out of scope companies only when their activities present risks of child

4 United Nations Guiding Principles on Business and Human Rights (UNGPs), UN Doc A/HRC/17/31,
Guiding Principle 14. The commentary to Guiding Principle 14 explicitly states: "The responsibility to
respect human rights applies to all enterprises regardless of their size, sector, operational context,
ownership and structure. The scale and complexity of the means through which enterprises meet that
responsibility may vary according to these factors and with the severity of the enterprise's adverse
human rights impacts." See also Guiding Principle 17.

® UNGPs, Guiding Principle 17(b) and Guiding Principle 24. The commentary to Guiding Principle 17
highlights that where human rights due diligence is prioritized, business enterprises should focus on the
areas where the risk of adverse impacts is most significant. Guiding Principle 24 explicitly states:
"Where it is necessary to prioritize actions to address actual and potential adverse human rights
impacts, business enterprises should first seek to prevent and mitigate those that are most severe or
where delayed response would make them irremediable."
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labour, the proposal risks excluding many companies operating in high-risk sectors associated
with severe human rights and environmental impacts.®
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The relevant question is therefore not whether a company exceeds a particular employee or
turnover threshold, but whether its activities, subsidiaries, or business relationships create a
risk of severe adverse impacts. A regime that places decisive weight on company size rather
than risk may leave significant human rights and environmental harms outside the scope of
mandatory due diligence.

UNGPs / OECD
Guidelines

Swiss legislative

CSDDD (final 2026

proposal version)

Swiss / EU More than 5,000 More than 5,000 Applies to all business
companies employees and CHF employees and EUR enterprises regardless
1.5 billion turnover (or 1.5 billion turnover (or of size
equivalent licensing equivalent licensing
thresholds) thresholds)
Foreign_ CHF 1.5 billion EUR 1.5 billion No turnover threshold;
companies turnover in Switzerland turnover in the EU (or responsibility depends
(or equivalent licensing equivalent licensing on connection to
thresholds) thresholds) adverse impacts
Basis for Economic presence Economic presence Connection to actual
inclusion

Due diligence

and company size

Threshold-based

and company size

Threshold-based

or potential adverse
impacts

Risk-based

approach

Similarly, the due diligence and reporting exemptions for companies importing lower volumes
of tin, tantalum, tungsten and gold from conflict-affected and high-risk areas (article 39 of the

6 See Swiss Coalition for Corporate Justice (SCCJ), Position Paper on the Federal Council's Indirect
Counter-Proposal (Loi fédérale sur la gestion durable des entreprises), 2026 (arguing that the 5,000-
employee threshold creates a structural regulatory vacuum for high-risk sectors in Switzerland). For an
in-depth discussion on the limitations of the Swiss draft legislation and the commodity trader gap, see
The Business and Human Rights Podcast, Episode: "The Swiss Counter-Proposal and the Omnibus
Directive: Aligned or Undermined?" (June 2026). See also Swiss Academy of Sciences (SCNAT),
Beyond the transaction: Commodity trade and sustainable development, Swiss Academies Reports,
Vol. 21, No. 2 (2026) and SCNAT, "Commodity Trading Could Be a Particularly Strong Lever for
Sustainable Development" (press release, June 2026).
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proposal) mirror those established in both the Swiss Ordinance on Due Diligence and
Transparency in relation to Minerals and Metals from Conflict-Affected Areas and Child Labour
and the EU Conflict Minerals Regulation (Regulation (EU) 2017/821). Yet, these import
thresholds have largely been criticised for creating compliance loopholes further reducing the
number of companies required to implement due diligence and reporting obligations, despite
the high risks human rights and environmental risks associated with conflict minerals sourcing.
Against that backdrop, the NOVA BHRE and Beyond suggest that the proposal include
alternative measures to ensure that companies importing lower volumes of conflict minerals
adequately assess and monitor their supply chains.

RECOMMENDATION

The NOVA BHRE and Beyond recommend revisiting the scope of the Proposal to ensure
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closer alignment with the risk-based approach reflected in the UN Guiding Principles on
Business and Human Rights. In particular, consideration should be given to whether the
proposed thresholds adequately capture companies whose activities may be linked to

severe human rights and environmental impacts.

A scope that is more closely aligned with the severity and likelihood of adverse impacts
would strengthen both the effectiveness of the Proposal and its consistency with
international standards.

3.2. Material Scope of Due Diligence Obligations

Article 4(1) of the Proposal establishes that in-scope companies must comply with due
diligence obligations with respect to internationally recognised standards “concerning the
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protection of human rights and the environment that are binding on Switzerland™’. Article 4(3)
further empowers the Federal Council to specify the applicable standards by ordinance®.
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The Explanatory Report indicates that the concept of adverse impacts is intended to follow the
categories of adverse impacts reflected in the CSDDD?®. In this respect, the Proposal adopts
an approach comparable to the CSDDD', which also links due diligence obligations to
internationally recognised human rights and environmental standards. However, unlike the
CSDDD, the Proposal does not identify the relevant instruments in the legislative text and
instead refers more generally to standards that are binding on Switzerland. While the CSDDD
provides greater specificity through its annex of international instruments, this approach has
itself been criticised for adopting a selective list that does not encompass the full range of
internationally recognised human rights and environmental standards relevant to responsible
business conduct''. The Proposal therefore faces the similar challenge of ensuring sufficient
legal certainty while avoiding an unduly narrow definition of the standards that inform corporate
due diligence obligations.

This formulation raises questions regarding the material scope of the due diligence obligation.
Read literally, it may limit the relevant standards to international instruments ratified by
Switzerland, thereby excluding other internationally recognised human rights standards
relevant to the corporate responsibility to respect human rights.

The UNGPs adopt a broader approach. Guiding Principle 12'? provides that businesses
should respect internationally recognised human rights, understood at a minimum as those
expressed in the International Bill of Human Rights and the ILO Declaration on Fundamental

" Federal Act on Corporate Sustainability, Art. 4(1): "Les entreprises suisses doivent respecter en
Suisse et a I'étranger les devoirs de diligence internationalement reconnus et garantis par des
dispositions internationales visant la sauvegarde des droits de I'hnomme et la protection de
l'environnement contraignantes pour la Suisse lorsque, au cours de deux exercices successifs,
conjointement avec les entreprises suisses ou étrangéres qu'elles contrdlent, elles remplissent I'une
des conditions suivantes: a. un effectif de plus de 5000 emplois a plein temps en moyenne annuelle et
un chiffre d'affaires de plus de 1500 millions de francs dans le monde; b. des revenus de contrats de
licence ou de franchise de plus de 75 millions de francs et un chiffre d'affaires de plus de 275 millions
de francs dans le monde réalisés avec des entreprises tierces indépendantes, pour autant que ces
contrats garantissent une identité et un modeéle d'affaires communs, et I'application de méthodes
commerciales uniformes".

8 Federal Act on Corporate Sustainability, Art. 4(3): "Le Conseil fédéral définit les devoirs de diligence
internationalement reconnus et garantis par des dispositions internationales visant la sauvegarde des
droits de 'nomme et la protection de I'environnement contraignantes pour la Suisse”.

® See Explanatory Report, p. 32.

1% Directive (EU) 2024/1760, as amended by Directive (EU) 2026/470, Annex, Parts | and Il.

" See, for instance: Bueno, N., Bernaz, N., Holly, G., & Martin-Ortega, O. (2024). The EU Directive on
Corporate Sustainability Due Diligence (CSDDD): The final political compromise. Business and Human
Rights Journal, 9(2), 294-300.

2 UNGPs, Guiding Principle 12: "The responsibility of business enterprises to respect human rights
refers to internationally recognized human rights — understood, at a minimum, as those expressed in
the International Bill of Human Rights and the principles concerning fundamental rights set out in the
International Labour Organization's Declaration on Fundamental Principles and Rights at Work".
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Principles and Rights at Work. The UNGPs therefore focus on internationally recognised
human rights rather than on the specific treaty obligations binding on a company's home State.
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It may be helpful for the Proposal to preserve sufficient flexibility to reflect the evolving nature
of international human rights and environmental norms. At the same time, the legislation
should avoid suggesting that HREDD obligations are confined exclusively to international
instruments formally binding on Switzerland. A formulation referring more broadly to
internationally recognised human rights and environmental standards would better align the
Proposal with the UNGPs and reduce the risk that relevant protections fall outside the scope

of the regime.

Swiss legislative

proposal

CSDDD (final 2026
version)

UNGPs / OECD
Guidelines

Reference
standard

Method of
defining scope

Key
consideration

International human
rights and
environmental
standards binding on
Switzerland

Reference to standards
binding on Switzerland

Risk of being
interpreted as limited to
instruments binding on
Switzerland

Human rights and
environmental
instruments listed in
the Directive and its
Annex

Annex-based list of
instruments

Risk of excluding
relevant standards not
included in the Annex

Internationally
recognised human
rights and
environmental
standards

Reference to
internationally
recognised rights and
standards

Flexible and capable
of evolving alongside
international
standards
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RECOMMENDATION

The NOVA BHRE and Beyond recommend clarifying that the material scope of the
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Proposal is informed by all internationally recognised human rights and environmental
standards, consistent with the approach reflected in the UNGPs. In this regard, the NOVA
BHRE and Beyond favour an approach similar to that adopted under the French Duty of
Vigilance Law, which avoids reliance on a closed list of international instruments and
instead provides a sufficiently broad normative framework capable of evolving alongside
developments in international human rights and environmental standards.

Should the Proposal nevertheless retain a list-based approach, Art. 4 could include,
directly in the legislative text, a non-exhaustive list of international instruments constituting
the minimum material scope of due diligence obligations. The Federal Council’s power
under Art. 4(3) should be limited to supplementing this list rather than replacing it. Any
such amendment should also be reflected in Art. 6(1) to ensure consistency between the
general principle and the operative due diligence obligation.

3.3. Due Diligence Obligations

The due diligence obligations set out in Article 6 of the Proposal are largely modelled on the
CSDDD and aligned with the risk-based approach reflected in the UNGPs and OECD
Guidelines. In particular, the Proposal requires companies to identify and prioritise actual and
potential human rights and environmental impacts arising from their own activities and those
of entities and business partners within their chain of activities, to prevent, address and
remediate those impacts, to monitor the effectiveness of their due diligence measures, and to
document and publicly report on their due diligence efforts. The Proposal also requires
companies to engage with stakeholders, and support SMEs within the chain of activities.

However, a number of specific provisions depart from both the CSDDD and international
standards in ways that may narrow the effectiveness of the due diligence regime and reduce
legal certainty. The comments below address these areas in turn.
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3.3.1. Responsible Disengagement
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Article 6(2)(c) and (d) of the Proposal require in-scope companies to prevent potential adverse
impacts and to bring actual impacts to an end or minimise their extent, supported by prevention
and corrective action plans. The Explanatory Report develops this into an escalation ladder:
companies should first refrain from entering or extending commercial relationships with the
partner concerned, then implement a corrective action plan, and ultimately suspend the
relationship as a last resort, subject to a proportionality assessment under which suspension
should not occur where its negative consequences would be manifestly more serious than the
impacts that could not be prevented. The ladder treats suspension as the most severe
available response and does not contemplate termination of the relationship.'

The structure mirrors the post-Omnibus CSDDD. The EU Omnibus Directive removed the final
step of the original CSDDD escalation sequence, leaving suspension as the maximum
response and excluding disengagement as a measure of last resort." On this point the
Proposal aligns with the EU Omnibus Directive rather than departing from it. The Swiss
escalation ladder is, however, more developed in one respect, as the Explanatory Report
requires a company that decides to not to suspend a business relationship to justify that
decision to the Supervisory Authority, introducing an accountability element that goes beyond
the EU framework.".

The Proposal nevertheless diverges from the UNGPs and the OECD Guidelines. The
Commentary to UNGP 19 provides that, where a company lacks the leverage to prevent or
mitigate an adverse human rights impact and cannot reasonably increase that leverage, it
should consider ending the relationship, taking into account credible assessments of the
adverse human rights consequences of doing so."® Similarly, Chapter Il, paragraph 3.2 of the
OECD Guidelines recognises disengagement as a measure of last resort where mitigation is
not possible or the business partner persistently fails to address adverse impacts, subject to
consideration of the social and economic consequences of disengagement.'’

While disengagement should remain an exceptional measure, excluding it entirely removes
an important source of leverage. A business partner that knows a commercial relationship
cannot ultimately be terminated has less incentive to cooperate with corrective action plans or
to remedy adverse impacts. The Federal Council may therefore consider retaining
disengagement as a measure of last resort, subject to a robust proportionality assessment

'3 Federal Act on Corporate Sustainability, Art. 6, al. 2, let. c et d: "Les entreprises doivent: [...] c.
prévenir les incidences négatives potentielles et établir un plan d'action préventif; d. éliminer les
incidences négatives réelles, réduire leur étendue et établir un plan de mesures correctives; [...]". See
also Explanatory Report, p. 39, describing the escalation sequence.

14 Directive (EU) 2024/1760, as amended by Directive (EU) 2026/470, art. 11.

15 See Explanatory Report, p. 40: "[...] L'entreprise doit toutefois étre en mesure de motiver sa décision
a I'égard de l'autorité de surveillance [...]".

'® UNGPs, Guiding Principle 19, Commentary.

" OECD Guidelines for Multinational Enterprises (2023 ed.), Chapter Il, Commentary para. 3.2.
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that reflects the UNGP distinction between impacts that a company causes or contributes to,
and impacts to which it is merely directly linked through a business relationship.
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Swiss legislative CSDDD (final 2026 UNGPs / OECD
proposal version) Guidelines
Most severe Suspension Suspension Disengagement, as a
response

measure of last resort

Disengagement Not provided for Removed by the EU Contemplated where
Omnibus Directive no leverage and no
prospect of
improvement
Safeguards Proportionality Proportionality Assessment of the
balancing; duty to balancing adverse impacts of
justify non-suspension disengagement itself
to the SA

RECOMMENDATION

The NOVA BHRE and Beyond recommend introducing responsible disengagement as the
final step of the response framework, subject to the proportionality test already established
in the Explanatory Report. The conditions and procedural safeguards governing this step
could be specified in the Federal Council’s implementing regulations under Article 6(6).

3.3.2. Remediation in the Contribution Scenario

Under Article 6(2)(e) of the Proposal, companies are required to provide remediation for actual
adverse impacts.’”® The Explanatory Report distinguishes two scenarios: (i) where the
company is itself responsible for the impact, remediation is mandatory; (ii) where the impact
is attributable to a business partner, remediation is voluntary and the company may seek to
influence the partner through its contractual relationship. Where restoration to the prior

'8 Federal Act on Corporate Sustainability, Art. 6, al. 2, let. e: "Les entreprises doivent: [...] e. appliquer
des mesures correctives pour remédier aux incidences négatives survenues; [...]".

10
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situation is impossible, appropriate compensation should be provided.' The Explanatory
Report does not expressly address situations in which a company has contributed to an
adverse impact together with a business partner.
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In this respect, the Proposal is misaligned with the CSDDD. Article 12 of the CSDDD, as
amended by the EU Omnibus Directive, requires companies to provide remediation where
they have caused or jointly caused an actual adverse impact, while reserving voluntary
remediation to situations in which the impact has been caused solely by a business partner.?
By expressly recognising joint causation, the CSDDD brings co-contribution within the scope
of mandatory remediation. The Proposal, by contrast, distinguishes only between impacts
caused by the company and those attributable to a business partner, without clarifying how
situations of contribution should be treated.

The same distinction is reflected in international standards. UNGP 22 differentiates between
adverse impacts that a company causes, contributes to, and those to which it is merely directly
linked through a business relationship.here a companycauses or contributes to an adverse
impact, it is expected to provide or cooperate in remediation; where it is only directly linked to
the impact, it has no independent obligation to provide remediation, although it may play a role
in facilitating remedy.?’ OECD Guidelines Chapter Il, paragraph 6 similarly provides that
enterprises should provide for or cooperate in remediation where they have caused or
contributed to actual adverse impacts.?? Clarifying that the obligation to provide or cooperate
in remediation extends to situations in which a company has contributed to an adverse impact
would therefore bring the Proposal into closer alignment with both the CSDDD and
international standards while providing greater legal certainty. Such clarification is particularly
important because, in practice, companies frequently contribute to adverse impacts through
their own conduct, including purchasing practices, pricing decisions, production planning or
other commercial decisions that create or exacerbate risks within their chain of activities.
Recognising contribution as a distinct basis for remediation would therefore better reflect the
realities of global value chains and the allocation of responsibility envisaged by international
standards.

¥ See Explanatory Report, p. 40: "[...] Lorsque I'entreprise répond elle-méme des incidences négatives,
elle est tenue de les réparer. Dans les autres cas, a savoir lorsque les incidences négatives sont
imputables au partenaire commercial, l'entreprise peut les réparer a titre volontaire et utiliser ses
possibilités (par ex. contractuelles) d'exercer une influence sur le partenaire commercial. [...]".

20 Directive (EU) 2024/1760, as amended by Directive (EU) 2026/470, art. 12.

21 UNGPs, Guiding Principle 22.

22 OECD Guidelines for Multinational Enterprises (2023 ed.), Chapter I, Commentary para. 6.1.

11
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Swiss legislative CSDDD (final 2026 UNGPs / OECD

proposal version) Guidelines
Qompany causes Mandatory Mandatory Provide or cooperate
o) remediation remediation in remediation
Company Voluntary only (ireated Mandatory, via “jointly Cooperate in
icrgggét:utes © as partner-caused) caused” (Art. 12) remediation (UNGP

22)

Impact linked via Voluntary only Voluntary No obligation; may
b“S'F‘eSS . take a role
relationship

RECOMMENDATION

It is recommended that the Federal Council introduce “jointly caused” or equivalent language into
the remedy provision, ensuring that where a company contributes to harm alongside a business
partner, that involvement gives rise to a mandatory obligation to cooperate in remediation,
consistent with UNGP 22 and the EU Omnibus Directive floor.

3.3.3. Meaningful Stakeholder Consultation

Article 6(2)(f) of the Proposal establishes a general obligation to involve stakeholders.? The
Explanatory Report develops this obligation, providing a broad definition of stakeholders and
specifying that companies should actively consult them throughout the due diligence process,
including in risk assessment and the design and implementation of prevention and corrective
measures. It also specifies that engagement is to be conducted in a timely, accessible,
appropriate, and safe manner.* However, unlike the CSDDD, these procedural requirements
are not reflected in the legislative text itself. Incorporating key elements of meaningful
stakeholder engagement into the Proposal would strengthen legal certainty and ensure more
consistent implementation. In addition, the Explanatory Report does not define what

2 Federal Act on Corporate Sustainability, Art. 6, al. 2, let. f: "Les entreprises doivent: [...] f. impliquer
les parties prenantes; [...]".

% See Explanatory Report, p. 40: "[...] Par parties prenantes, on entend les personnes, groupes ou
organisations qui sont ou pourraient étre concernés par les activités de I'entreprise ou qui représentent
les intéréts de celle-ci. [...] Les entreprises doivent consulter et impliquer activement les acteurs
mentionnés et tenir compte de leurs demandes lorsqu'elles mettent en ceuvre leurs devoirs de diligence,
notamment dans le cadre de leurs analyses des risques, de la prévention et des mesures correctives
mises en ceuvre. L'implication doit favoriser la transparence, garantir la participation des parties
prenantes et déployer des effets préventifs.".

12
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constitutes meaningful consultation or provide any fallback mechanism where direct
consultation with affected stakeholders is not possible.

The CSDDD addresses consultation in more operational terms. Article 13 requires companies
to provide stakeholders with relevant and comprehensive information so that consultations are
effective and transparent, and identifies the specific points in the due diligence process at
which engagement must take place. Although the EU Omnibus Directive narrowed both the
definition of stakeholders and the stages of the due diligence process in which engagement is
required,®® the Swiss Proposal maintains a broader definition of stakeholders, thereby
preserving closer alignment with international standards.

The Explanatory Report retains a broad understanding of stakeholders, encompassing
workers, communities and other individuals or groups whose rights or interests may be
affected by the activities of the company, its controlled entities or its business partners.

Nevertheless, unlike the CSDDD, the Proposal itself contains only a general obligation to
engage with stakeholders. The criteria for meaningful engagement described in the
Explanatory Report, such as timely, accessible and safe dialogue and active consultation
throughout the due diligence process, are not reflected in the legislative text, leaving greater
uncertainty as to the content of the obligation.

International standards specifically provide the criteria that are absent from the legislative
texts. UNGP 18 requires meaningful consultation with potentially affected groups and, in its
Commentary, addresses constraints of accessibility, timing, and representativeness. It
provides that where direct consultation is not possible enterprises should consider reasonable
alternatives, such as engagement with independent experts, including human rights
defenders.?® OECD Guidelines Chapter II, paragraph 2.1 articulates the same expectation,
calling for engagement with affected and potentially affected rightholders at the identification
stage and, where such engagement is not possible, for reasonable alternatives.?” Without
criteria of this kind, the general engagement obligation risks producing formalistic compliance
rather than consultation capable of effectively informing due diligence.

2 Directive (EU) 2024/1760, as amended by Directive (EU) 2026/470, art. 13.
2% UNGPs, Guiding Principle 18, Commentary.
2" OECD Guidelines for Multinational Enterprises (2023 ed.), Chapter Il, Commentary para. 2.1.

13
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Swiss legislative CSDDD (final 2026 UNGPs / OECD
proposal version) Guidelines
Basis of obligation  General duty to Information-based Meaningful
involve stakeholders consultation at consultation with
(Art. 6(2)(f)) specified phases (Art. affected groups
13) (UNGP 18)
Criteria for None specified None specified Accessibility, timing,
2T representativeness

consultation

Fallback where None None Reasonable

direct consultation alternatives, including

not possible _
independent experts
and human rights
defenders

RECOMMENDATION

It is recommended that the Federal Council establish criteria for meaningful consultation,
drawn from UNGP 18, either in the legislative text or in binding implementing regulations
under Article 6(6). Fallback mechanisms may usefully be included where direct
engagement with affected stakeholders is not feasible, specifying the reasonable
alternatives available to the company.

3.4. Supervisory Authority

At the public enforcement level, the Proposal adopts a less transparent approach than the
CSDDD. Article 23 of the CSDDD entitles any natural or legal person to submit substantiated
concerns to the supervisory authority and requires that authority to inform the complainant of
its assessment,?® the outcome of the procedure and the reasons for its decision. The CSDDD
also requires supervisory authorities to publish all decisions imposing penalties and to keep
them publicly available for at least five years.

2 Directive (EU) 2024/1760, as amended by Directive (EU) 2026/470, art. 23.
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By contrast, Article 22 of the Proposal establishes a notification mechanism,? but the
Explanatory Report specifies that the author of a notification is neither a party to the
proceedings nor informed of any follow-up action taken by the Supervisory Authority (SA).*
A person submitting a notification therefore receives no information as to whether the matter
has been investigated or how it has been resolved. Likewise, publication of enforcement
decisions is discretionary and limited to serious infringements under Article 32, while the
Explanatory Report indicates that warning decisions that have become final should generally
not be published. As a result, both the complainant and the wider public have only limited
visibility over the functioning of the enforcement regime.

Bey@nd

Greater transparency would also bring the Proposal into closer alignment with international
standards on access to remedy. UNGP 25 provides that States should ensure that those
affected by business-related human rights abuses have access to effective remedy through
judicial, administrative and other appropriate mechanisms.®' State-based supervisory
authorities form part of that remedial framework. The Commentary to UNGP 25 further
emphasises the importance of public awareness and understanding of available mechanisms,
while the effectiveness criteria for non-judicial grievance mechanisms set out in UNGP 31
identify transparency as a core element of legitimate and effective processes. Providing
complainants with information on the outcome of their notifications and publishing enforcement
decisions would therefore strengthen the accessibility, accountability and legitimacy of the
supervisory system.

2 Federal Act on Corporate Sustainability, Art. 22, al. 1: "L'autorité de surveillance réceptionne
I'annonce d'une possible violation par une entreprise de ses obligations au sens de la loi. [...]".

30 See Explanatory Report, p. 81: "Cette disposition prévoit la possibilité pour toute personne de faire
une annonce a l'autorité de surveillance pour lui communiquer des informations indiquant une possible
violation des obligations prévues par la présente loi. Elle vise une mise en ceuvre efficace de la gestion
durable des entreprises et compléte la surveillance étatique par un canal d'informations facilement
accessible. Elle ne confére pas de qualité ni de droits de partie a la personne a l'origine de I'annonce,
et n'instaure aucun droit de recours. [...]".

31 UNGPs, Guiding Principle 25, Commentary.
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UNGPs / OECD
Guidelines

Complainant
status

Publication of
decisions

Transparency of
enforcement

Notification author is
neither a party to the
proceedings nor
informed of follow-
up (Art. 22)

Discretionary,
limited to serious
infringements (Art.
32); final warning
decisions generally
not published

Complainant and
public have limited
visibility over the
functioning of the
regime

Any person may
submit substantiated
concerns; authority
must inform the
complainant of its
assessment,
outcome, and
reasons (Art. 23)

All decisions
imposing penalties
must be published
and kept available
for at least five
years

Complainant
informed and
enforcement
decisions publicly
accessible

States should
ensure access to
effective remedy
through
administrative and
other mechanisms
(UNGP 25)

Transparency is a
core effectiveness
criterion for
grievance
mechanisms (UNGP
31)

Public awareness
and understanding
of available
mechanisms
emphasised (UNGP
25, Commentary)
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RECOMMENDATION

The NOVA BHRE and Beyond recommend amending the Proposal to require the

Bey@nd

Supervisory Authority to inform notification authors of the outcome of its assessment and
the reasons for its decision, and to provide for the publication of all final enforcement
decisions, including warning decisions, for an appropriate period. These amendments
would strengthen transparency, enhance public confidence in the enforcement regime and
bring the Proposal into closer alignment with both the CSDDD and the UN Guiding
Principles.

3.5. Civil Liability

Article 15 makes a general reference to the Swiss Code of Obligations for the application of
tort law to corporate liability and Article 16 introduces a specific risk-based regime under which
a company that fails to exercise the required due diligence and thereby causes harm may be
held liable.®? The inclusion of a specific civil liability provision in the law is crucial for legal
certainty.

Problematically, Article 15(2) provides that "companies subject to this Act are not liable for the
behavior of business partners."* A broadly worded exclusion of liability for the conduct of
business partners therefore risks being interpreted so as to preclude liability in circumstances
where a company's own conduct has materially contributed to the harm, jointly with a business
partner. While a business relationship alone should not give rise to liability, this blanket
exclusion is not aligned with international standards and risks being interpreted too broadly.
In particular, the UN Guiding Principles distinguish between adverse human rights impacts
that a company causes, contributes to, or is merely directly linked to through its business
relationships. Accordingly, a company may bear responsibility where it has caused or
contributed to an adverse impact through its own acts or omissions, even if the immediate
harm is carried out by a business partner.

A similarly nuanced approach is reflected in Article 29(5) CSDDD, which provides that, where
damage is caused jointly by a company and its subsidiary or direct or indirect business partner,
they are jointly and severally liable. By contrast, the wording of Article 15(2) could be

32 Federal Act on Corporate Sustainability, Art. 15(1): "Les dispositions du CO sont applicables aux
questions de responsabilité, sauf si la présente loi en dispose autrement”; Art. 16: "Les entreprises
tenues de respecter les devoirs de diligence au sens des art. 4 a 7 répondent des dommages qu'elles
ont causés a I'étranger en cas de violation intentionnelle ou par négligence de ces devoirs. Leur
responsabilité est régie exclusivement selon la présente disposition".

33 Ibid., Art. 15(2): "Les entreprises soumises a la présente loi n'assument pas de responsabilité pour
le comportement de leurs partenaires commerciaux."

3 UNGPs, Guiding Principle 13 and Guiding Principle 19, Commentary.
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interpreted as excluding liability even where the company's own conduct has materially
contributed to the harm.

Bey@&nd

If retained, the provision should therefore be clarified to make clear that it excludes liability
only where the damage is caused exclusively by the conduct of a business partner. One
possible formulation would be:

“Les entreprises soumises a la présente loi n’assument pas de responsable pour le dommage
causé exclusivement par le comportement de leurs partenaires commerciaux.” [Companies
subject to this Act shall not be liable for damage exclusively caused by the conduct of their
business partners.].*®

In the view of the NOVA BHRE and Beyond, a preferable approach would be to adopt a liability
regime based on a rebuttable presumption of liability, coupled with a due diligence defence,
as proposed in the first Swiss Responsible Business Initiative.*® Under that model, a company
would be liable for harm caused by entities under its control unless it could demonstrate that
it had exercised appropriate human rights and environmental due diligence to prevent the
harm, or that the harm would have occurred irrespective of such due diligence. By placing the
burden on the company to establish the adequacy of its due diligence, this approach
addresses the significant evidentiary asymmetries that often prevent victims from obtaining an
effective remedy.®” At the same time, it creates strong incentives for meaningful
implementation of HREDD while preserving an appropriate defence for companies that can
demonstrate that they acted with the requisite standard of care.

%This formulation mirrors the final sentence of Art. 29(1) of the original CSDDD (Directive (EU)
2024/1760), which provided that "a company cannot be held liable if the damage was caused only by
its business partners in its chain of activities". That provision was subsequently deleted by the EU
Omnibus Directive (Directive (EU) 2026/470), Art. 4(20), which amended the CSDDD to remove Art.
29(1) in its entirety. The deletion removed this harmonised threshold for civil liability from EU law
altogether, leaving Member States to determine the relevant conditions of liability under national law.
3BArrete fedéral relatif a linitiative populaire "Entreprises responsables — pour protéger I'étre humain et
I'environnement”, 2020. (Votation du 29 novembre 2020). Chancellerie fédérale. "Art. 101a (c): les
entreprises sont également responsables du dommage causé par les entreprises qu'elles contrdlent
lorsque celles-ci violent des droits de I'hnomme internationalement reconnus ou des normes
environnementales internationales dans I'accomplissement de leur activité; elles ne le sont pas au sens
de la présente disposition si elles prouvent qu'elles ont fait preuve de toute la diligence prévue a la let.
b pour prévenir le dommage ou que leur diligence n'elt pas empéché le dommage de se produire".

37 Nicolas Bueno and Claire Bright, 'Implementing Human Rights Due Diligence Through Corporate
Civil Liability'. International and Comparative Law Quarterly 69, no. 4 (2020): 789-818; UN Human
Rights Council, 'Report of the Special Rapporteur on the issue of human rights obligations relating to
the enjoyment of a safe, clean, healthy and sustainable environment — Improving accountability and
access to remedy for victims of business-related human rights abuse: The relevance of human rights
due diligence to determinations of corporate liability'. (2018) UN Doc A/HRC/38/20/Add.2.
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UNGPs / OECD
Guidelines

Civil liability

Business
partners

Approach

Express liability
regime based on
fault and failure to
exercise due
diligence

Excludes liability for
the conduct of
business partners

Fault-based liability

Leaves details to
Member States, but
national tort law
needs to reflect the
CSDDD’s due
diligence duty

No blanket exclusion

National discretion

Requires access to
effective remedy,
but does not
prescribe a liability
model

Liability may arise
where a company
causes or
contributes to harm
through its own acts
or omissions

Responsibility based
on causation,
contribution, and
direct linkage
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RECOMMENDATION

The NOVA BHRE and Beyond recommend reconsidering the liability regime in Article 15

to ensure that it provides an effective avenue for remedy in accordance with international
standards. In particular, the Act should avoid blanket exclusions of liability for the conduct
of business partners and should instead provide that companies may be held liable for
harm caused by entities under their control where internationally recognised human rights
or environmental standards have been violated.

To this end, the NOVA BHRE and Beyond recommend adopting the approach reflected in
the first Swiss Responsible Business Initiative, under which a company may avoid liability
where it demonstrates that it exercised appropriate HREDD to prevent the harm, or that
the harm would have occurred even had such due diligence been exercised.

3.5.1. Revise Limitation by Prescription

The Proposal introduces a relative limitation period of five years from the moment the claimant
becomes aware of both the damage and the responsible party, and an absolute period of 20
years from the occurrence or cessation of the harmful event (Art. 18). In transnational
corporate harm cases, these periods may operate as a de facto barrier to justice: harm and
the knowledge necessary to bring a claim often emerge over extended periods, particularly
where affected communities have limited access to information about company operations or
supply chain relationships.

The UNGPs and OECD Guidelines do not set specific rules on prescription, but emphasise
the removal of procedural barriers to ensure effective remedy. The CSDDD goes further,
establishing that limitation periods must not begin to run until the infringement has ceased and
the claimant knows, or can reasonably be expected to know, of the harm and the identity of
the responsible party, and grants claimants at least five years to bring an action from that
point.

A further question concerns the 20 years limitation period. Such a period operates against
claimants, by time-barring a claim after a fixed time irrespective of whether the claimant yet
knows, or can reasonably be expected to know, of the harm. The absence of an absolute
period is the more claimant-friendly position, and some Member States take a more generous
approach for the relevant categories of harm: Finnish law, for instance, excludes personal
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injury and environmental damage from the otherwise applicable ten-year long-stop,® while
German law provides for a longer, 30-year absolute period for damage arising from injury to
life, body, health or freedom.* In that light, the 20-year absolute period represents a constraint
on access to justice rather than a protective feature. Nor can its inclusion be justified by
reference to the CSDDD, which, even as amended by the Omnibus package, requires only
that limitation rules do not unduly hamper actions for damages, are not more restrictive than
those applicable under national general civil-liability regimes, and provide for a limitation
period of at least five years.
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Human Rights Compliance

UNGPs / OECD
Guidelines

Swiss legislative

CSDDD (final 2026

proposal version)

Limitation Relative period of five At least five years to No specific rules on
periods years; absolute period bring an action from prescription
of 20 years (Art. 18) the knowledge-based
trigger
Starting point Awareness of the Not before the Emphasis on

damage and the
responsible party

infringement has
ceased and the
claimant knows, or can
reasonably be
expected to know, of
the harm and the
identity of the
responsible party

removing procedural
barriers to effective
remedy

Procedural barriers

Key Risk of operating as a

consideration

de facto barrier to
justice in transnational
harm cases

Knowledge-based
trigger protects
claimants where harm
emerges over time

should not foreclose
access to remedy

% See § 7 of the Finnish Act on the Limitation of Debts (Laki velan vanhentumisesta, 728/2003), the
final sentence of which provides that the ten-year long-stop does not restrict the right to claim damages
for personal injury or environmental damage.

39 See § 199(2) of the German Civil Code (Biirgerliches Gesetzbuch, BGB), under which claims for
damages based on injury to life, body, health or freedom become time-barred after 30 years from the
act, breach of duty or other event causing the damage, irrespective of when the claim arose and of the
claimant's knowledge.
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RECOMMENDATION

It is recommended that the Federal Council align the starting point of the relative limitation period
with the CSDDD'’s knowledge-based trigger, ensuring that the period does not begin to run until
the infringement has ceased and the claimant knows, or can reasonably be expected to know, of
the behaviour constituting the infringement, the harm caused, and the identity of the responsible

party.
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