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This blog post is based on oral remarks offered by Professor Joan Macleod Heminway as
part of a discussion group entitled “First Things First: Is Short-Termism the Problem?,”
convened on July 29, 2021 as part of the 2021 Southeastern Association of Law Schools
annual conference at the Omni Amelia Island Resort.

Academics have raised concerns about short-termism in corporate governance—in
particular, as to corporate decision making and policy. Short-termism in this context has a
somewhat uncertain meaning.[1] However, it has generally been defined as “the excessive
focus on short-term goals at the expense of longer-term goals resulting in insufficient
attention to long-term strategy and value.”[2] This post forwards a simple argument
relating to short-termism as food for further thought: to the extent that short-termism in U.S.
corporate governance exists and is pernicious, efforts to confront short-termism through
litigation for breach of fiduciary duty may be inadequate to the task. The framing of the
question assumes that short-termism is occurring in U.S. corporate governance, which
is certainly a debatable matter.

Under core principles of U.S. state corporate law (as chiefly evidenced, for purposes of this
post, by Delaware law), it is often said that management—officers and directors—owe
fiduciary duties to the corporation and its stockholders.[3] However, officers and directors
are, in most cases, best described as having principal fiduciary duties to the corporation
(with the shareholders as primary beneficiaries), rather than to shareholders directly.[4] As
a result, most shareholder actions to enforce management’s fiduciary duties are brought
as derivative actions in which shareholders are nominal plaintiffs recovering for and on
behalf of the corporation.[5] Direct actions for breach of fiduciary duty are limited by
doctrinal constraints.[6] Procedurally, barriers to shareholder derivative actions are widely
acknowledged to be high.[7]

Substantive legal principles present further impediments to recovery. Under Delaware law,
the fiduciary duties of corporate management comprise care and loyalty, including the
obligation to act in good faith.[8] Depending on the circumstances, each of these two
fiduciary duties could be a basis for litigation confronting short-termism in officer or
director actions.

As a matter of positive law, the corporate managerial duty of care in Delaware, and
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perhaps other jurisdictions, is limited to a process-oriented decision-making
duty.[9] Specifically, officers and directors are obligated to be fully informed of all material
information reasonably available in making a decision.[10] To address short-termism, a
shareholder could bring derivative litigation for breach of the fiduciary duty of care,
asserting that directors failed to fully inform themselves of all information significant to a
decision, or series of decisions, based myopically on enhancing near-term shareholder
value.

The duty of loyalty under Delaware law is more capacious than the duty of care,
incorporating both the obligation to act in good faith and the obligation to act in the best
interest of the corporation.[11] However, relevant standards of conduct for loyal or disloyal
conduct may be vague or open-ended,[12] disloyal behavior founded in bad faith may be
difficult to prove,[13] applicable standards of liability[14] may lower a plaintiff's probability
of success,[15] and high threshold standards of review (under, e.g., the business judgment
rule and the Caremark doctrine) present further barriers to recovery.[lG] Thus, even absent
allegations of a conflicting interest, shareholder claims asserting that corporate directors
acted disloyally by engaging in short-termism, including through bad faith conduct not in
the corporation’s best interest, must contend with vagaries of the duty of loyalty in general
and the concept of bad faith more specifically. Moreover, these would-be plaintiffs are
likely to face challenges in providing the required proof of intentional or conscious
malevolent behavior inherent in existing definitions of bad faith conduct.

Thus, shareholder claims that directors have breached their fiduciary duties by engaging in
short-termism, whether on the basis of a breach of the fiduciary duty of care or loyalty (or
a subsidiary or separate duty of good faith), face both procedural and substantive
challenges. To the extent that these challenges contribute to corporate managerial short-
termism, it may be appropriate to ask whether it is time to rethink the fiduciary duties.
Among other things, academics and policy makers could give thought to:

- Making it procedurally easier for shareholders to sue;

- Allowing affected legal persons other than shareholders to sue;

— Articulating the substance of management’s fiduciary duties more precisely; or

- Eliminating/lessening barriers created by standards of liability and judicial review.

Would these kinds of reconsideration bring new insights to the short-termism debate?
Perhaps not. Fiduciary duties are complex, and rightly so.[17] This complexity may
incentivize directors to fully engage in and with desired corporate decision making and
monitoring. Moreover, standards of conduct and liability reflect the exercise of significant
legislative and judicial discretion over a lengthy period of time. Although there are hallmark
cases—like those described in the Delaware Supreme Court’'s opinions
in Disney[18] and Marchand[19]—in which director conduct is questionable under existing
standards of conduct and liability, these cases do not necessarily evidence or portend
widespread managerial malfeasance. The adage, “If it ain’t broke, don't fix it” comes to
mind. As | argued in earlier published work relating to the advent and proliferation of
benefit corporation legislation, moving one lever in the fiduciary duty machine may create
more problems than solutions.[20]

Perhaps, instead, the role of legal counsel in advising corporate boards can play a key role
in inhibiting or remedying short-termism in corporate governance. As | have argued in prior
work, nothing in legal doctrine, policy, or theory expressly mandates shareholder wealth
maximization in the short or long term.[21] Corporate boards should not be advised to the
contrary absent clear state law guidance. Comprehensive, competent legal advice may be
the best approach to thwarting or addressing any corporate managerial short-termism.

Footnotes:
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[7] See, e.g., Benjomin P. Edwards, Cybersecurity Oversight Liability , 35 Ga. St. U. L. Rev. 663,
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[9] Brehm v. Eisner, 746 A.2d 244, 264 (Del. 2000) (“Due care in the decisionmaking context
is process due care only. Irrationality is the outer limit of the business judgment rule.
Irrationality may be the functional equivalent of the waste test or it may tend to show that
the decision is not made in good faith, which is a key ingredient of the business judgment
rule.”).

[10] Smith v. Van Gorkom, 488 A.2d 858, 872 (Del. 1985), overruled on other grounds
by Gantler v. Stephens, 965 A.2d 695 (Del. 2009) (describing this procedural duty of care in
the context of the business judgment rule).

[11] Guttman v. Huang, 823 A.2d 492, 506 n.34 (Del. Ch. 2003) (“A director cannot act loyally
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corporation’s best interest.”).

[12] For instance, the Disney court’s articulation of examples of bad faith conduct is
expressly nonexclusive. See In re Walt Disney Co. Deriv. Litig. , 906 A.2d 27, 67 (Del.2006)
(“There may be other examples of bad faith yet to be proven or alleged, but these three are
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[13] See, e.g., Westbrook, supra note 7, at 525 (“[T]|he shareholders must show grievous lack
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[14] These may include, for example: charter-based exculpation from monetary liability for
duty of care claims against directors; charter-based limitations on a director’s duty to
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many aspects of defendants’ conduct that fell significantly short of the best practices of
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[19] Marchand v. Barnhill, 212 A.3d 805, 809 (Del. 2019) (“[W]e hold that the complaint
alleges particularized facts that support a reasonable inference that the . .. board failed to
implement any system to monitor Blue Bell's food safety performance or compliance.”).
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constructs used in benefit corporation legislation).
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