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Introduction

Despite the unanimous endorsement of the UNGPs by the UN Human Rights Council in 2011,
little meaningful action has been taken since their adoption to guarantee effective remedy
to victims of corporate human rights abuse. Remedy is an essential element of any right (1),
a human right itself, and accordingly it should be considered a priority for any State
genuinely committed to implementing UNGPs.

Indeed, in respect to the negative impact on human rights of business activities, this
guarantee plays a significant role in two ways. In the first place, it refers to the connections
that exist between the Pillar three’s obligation of States to ensure access to justice for
victims of corporate human rights abuses, and the first pillar's State positive obligation to
protect. In this perspective, the guarantee of access to a remedy is a key element through
which States fulfil their obligation to protect individuals from human rights violations. This
linkage is acknowledged by the very same Guiding Principles under Principle 25, and in its
Commentary, where it is emphasized that if States fail to take appropriate measures to
investigate, punish and remedy human rights violations committed in the course of the
activities of corporations, “their duty to protect can be rendered weak or even
meaningless”.
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In the second place, close intersections there exist between the right to remedy and
corporate accountability. From this side, in order to provide the right to remedy with
substance, it should result in some form of ‘corporate accountability’ and, conversely,
corporate accountability should contribute to some form of remedies. This turns the
attention to the fact that victims of corporate human rights abuse around the world often
face obstacles and barriers in accessing remedy, both in the country where the harm
occurred (home States) and in the country where the companies involved in the abuses
are headquartered (the home states), leading to impunity for companies, with no State
taking responsibility for this major accountability gap. Well, in these situations States retain
their positive obligation to organize their governmental apparatus and all the structures
through which public power is exercised in order to arrange that their domestic systems
and judicial machineries be apt to remedy violations when committed in the framework of
corporate activities. Discharging this obligation may require amending of existing
legislation or introducing new one, and removing existing legal, judicial, de facto, or other
kind of barriers to remedy and accountability.

In respect to the Italian legal system, where are we now?

As far as judicial remedies for corporate human rights abuses are concerned, in Italy BHR
claims against Italian companies would normally be based on general principles of tort law,
with the consequence that courts are not asked to decide alleged violations of international
human rights norms. Rather, they are more likely asked to decide alleged violations of
norms pertaining to proper societal conduct, or due care with respect to health and safety,
labour standards and the environment.

Nevertheless, two promising practices may be mentioned. As far as the judicial practice is
concerned, a recent decision of the Tribunale of Milan has tackled the issue of lack of

jurisdiction of domestic courts for extraterritorial corporate-related human rights harm, by
leveraging the ‘related-proceedings principle’, i.e. the possibility for domestic courts to
decide not only on cases falling under their jurisdiction, but also on those cases that are
linked to the formers (2). As to the legislative practice, the amended law on class action

lawsuits deserves to be mentioned (3). The reformed legislation actually will enter into force
in May 2021, introducing the possibility for victims to share the costs of proceedings in case
of lawsuits against corporations and, furthermore, includes provisions governing class
action lawsuits in the Civil Procedure Code, so to allow class action across all civil rights (4).

Turning to the criminal law realm, the Legislative Decree 231/2001 establishing corporate
responsibility for crimes perpetrated in the interest or to the advantage of a legal entity
(responsabilité amministrativa degli enti per illeciti dipendenti da reato ), encompasses a
due diligence process that covers both specific human rights violations as well as severe
impacts on the environment, which can be regarded as a pioneer example of mandatory
due diligence legislation.

Turning to non-judicial remedies, they can supplement judicial mechanisms in several
ways, as they can be more accessible and less costly and lengthy than judicial avenues. A
good example is the specific instances mechanism managed by NCPs under the OECD
Guidelines for Multinational Enterprises. However, their final decisions are typically not
enforceable and require the agreement among the parties of a controverse, so that
corporate actors may decide not to sign the NCP statements. This is what happened in the
recent case concerning RINA’s involvement in the Ali Enterprises Factory fire, decided by the
Iltalian NCP. RINA, an Italian company specialized in technical and social audit and
certification, had been charged for having issued a SA8000 certification to the Ali
Enterprises textiles fabric just 20 days before it was devastated by a fire that killed 260
workers and injured 32 of them and that was caused by the lack of a functioning alarm
system and of a sufficient number of emergency exits. At the end of a lengthy process of
mediation RINA has refused to sing the agreement with the other parties and to take
responsibility for the faulty certification (5).



Another example of non-judicial remedies is represented by national human rights
institutions (NHRIs) mechanisms. Indeed, NHRIs institutions that comply with the 1993 Paris
Principles, have an important role to play in helping States identifying whether national
legislations are aligned with their human rights obligations, are being effectively enforced.
They may also provide guidance on human rights to both States and companies. Several
States worldwide have adopted NHRIs and in many cases NHRIs have been entitled to deal
with BHR realm by attributing them consultative functions (6) or powers to provide non-
judicial grievance mechanisms (7). Just in this respect, Italy is lagging behind: it has not yet
instituted a NHRI, despite formal commitments to do so and its establishment has become
by now matter of urgency.

Footnotes

1. The logic behind the right to remedy encompasses the very essence of the rule of law,
which is expressed in the ancient Latin adage according to which ‘ubi jus ibi remedium’,
and vice-versa: where there is a remedy there is a right (see on this point M. Fasciglione,
A Binding Instrument on Business and Human Rights as a Source of International
Obligations for Private Companies: Utopia or Reality?”, in Legal Sources in Business and
Human Rights, M. Buscemi, N. Lazzerini, L. Magi, D. Russo (eds.), Brill, 2020, pp. 31-5, at 46.
See also Dinah Shelton, Remedies in International Human Rights Law, OUP, 2015.

2. In the case at hand, the Tribunale had to decide on a complaint filed against the Italian
oil company Eni, and on the annexed complaint against NAOC, a Nigerian satellite of ENI
(see Tribunale di Milano, order 9 January 2018). However, the case was discontinued due
to an extrajudicial agreement between the corporate defendants and the community.

3. Italy, Law No. 31 of April 2019, Provisions concerning class actions, 12 April 2019.

. See FRA, Business and Human Rights — Access to Remedies, 2020, p. 65.

5. See NCP lItaly, Ali Enterprises Factory Fire Affectees Assoc. v. RINA S.p.A., statement of 9
December 2020; (https://cleanclothes.org/news/2020/faulty-pakistan-factory-audit-
italian-social-auditor-rina-yet-again-disregards-families-harmed-by-textile-factory-
fire-.

6. See in France the Commission national consultative des droits de I'homme
(www.cncdh.fr/).

7. See Canada, Canadian Ombudsperson for Responsible Enterprise (CORE) (https://core-
ombuds.canada.ca/core_ombuds-ocre _ombuds/index.aspx?lang=eng)
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